
CONGRESSIONAL RECORD — Extensions of RemarksE2246 October 20, 1998
need outpatient therapy services after January
1, 1999. I urge my colleagues to investigate
the consequences of this pending change in
Medicare payment and remedy the situation
before it begins to cause serious harm to
beneficiaries with disabilities and chronic
health conditions and their families.
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MISPRINT ON THE STATEMENT OF
MANAGERS ON S. 1260

HON. JOHN D. DINGELL
OF MICHIGAN

IN THE HOUSE OF REPRESENTATIVES

Tuesday, October 20, 1998

Mr. DINGELL. Mr. Speaker, as Ranking
Member of the Committee on Commerce and
one of the conferees appointed on behalf of
the House (September 16, 1998, CONGRES-
SIONAL RECORD at H7888), I rise to bring to
the attention of the House a matter involving
the conference report on S. 1260, the Securi-
ties Litigation Uniform Standards Act of 1998,
and to correct the record.

The circumstances surrounding the publica-
tion—first of an incomplete conference report,
and then of a conference report appending ex-
traneous material—may be just another mix-
up by the gang that couldn’t shoot straight. On
the other hand, worse.

To wit, the joint explanatory statement of the
committee of conference on S. 1260, both as
printed by the Government Printing Office
(GPO) in Report No. 105–803 and as it ap-
peared in the CONGRESSIONAL RECORD for Fri-
day, October 9, 1998 at H10270, was incom-
plete. The final page mysteriously dis-
appeared. Curiously, this page contained im-
portant language regarding scienter, reckless-
ness, and the pleading standard applied by
the Second Circuit Court of Appeals, language
essential to the conference agreement. Even
more mysterious, the official papers filed in the
Senate on October 9th were complete and did
contain the final page.

In order to clarify this situation, a star print
of the complete conference report has been
ordered from GPO. Also, during House con-
sideration on October 13th, Commerce Com-
mittee Chairman BLILEY asked unanimous
consent to include in the RECORD ‘‘a complete
copy of the conference report on S. 1260’’ and
made the following remarks:

When the conference report was filed in the
House, a page from the statement of man-
agers was inadvertently omitted. That page
was included in the copy filed in the Senate,
reflecting the agreement of the managers.
We are considering today the entire report
and statement of managers as agreed to by
conferees and inserted in the RECORD.

Therefore, the complete joint explanatory
statement of the committee of conference be-
gins on page H10774 of the CONGRESSIONAL
RECORD for October 13, 1998 and concludes
on page H10775 where the names of the
House and Senate Managers appear. The un-
identified material that follows the names of
the Managers, although erroneously printed in
the same typeface as the conference report,
an error that has been corrected by reprinting
the material in the appropriate typeface and
identifying its source in the October 15, 1998
CONGRESSIONAL RECORD at H11021–22, is not
part of the conference report’s joint explana-
tory statement and does not represent the

views of the Managers. In point of fact, the
phantom language directly contradicts the joint
explanatory statement (the Statement of Man-
agers).

In any event, it is the conference report
itself, in particular the Statement of Managers,
and not the dissenting views expressed by
one or more Members, that reflects the agree-
ment of both Senate and House conferees as
to the bill’s intended operation and con-
sequences. The language of the Statement of
Managers could not have been more clear
and direct as to the bill’s ratification of uniform
pleading and liability standards:

It is the clear understanding of the Man-
agers that Congress did not, in adopting the
Reform Act, intend to alter the standards of
liability under the Exchange Act . . . Addi-
tionally, it was the intent of Congress, as
was expressly stated during the legislative
debate on the Reform Act, and particularly
during the debate on overriding the Presi-
dent’s veto, that the Reform Act establish a
heightened uniform Federal standard on
pleading requirements based upon the plead-
ing standard applied by the Second Circuit
Court of Appeals.

The Statement of Managers on S. 1260
clarified confusion arising from the Statement
of Managers on the 1995 Securities Litigation
Reform Act. The 1995 Statement of Managers
noted that the language of the pleading stand-
ard was ‘‘based in part on the pleading stand-
ard of the Second Circuit.’’ However, the 1995
Statement of Managers also contained some
murky language which, as the gentleman from
Massachusetts, Mr. MARKEY, has correctly
noted was slipped into a footnote by a staffer
at the last minute without our knowledge or
concurrence (October 13, 1998 CONGRES-
SIONAL RECORD at H 10782), to the effect that
the conferees ‘‘chose not to include in the
pleading standard certain language relating to
motive, opportunity, and recklessness.’’ Large-
ly, as a result of this language, the President
vetoed the 1995 Reform Act for fear that it
might be construed to mean that Congress
was adopting a pleading standard even higher
than that of the Second Circuit. Congress
overrode the President’s veto. As is apparent
from the post-veto debate in both the House
and the Senate, Congress did so, not because
Congress wanted a pleading standard higher
than the Second Circuit’s, but because the
pleading standard adopted in the Reform Act
was, in fact, the Second Circuit standard.

Nevertheless, uncertainty and confusion
quickly emerged in various District Court
cases, to the delight of those who sought to
undermine what the majority of Congress had
concluded the pleading standard should be,
but to the grave disadvantage of investors.
Because of this uncertainty, the Administration
and the SEC insisted that Congress restate
the applicable liability and pleading standards
of the 1995 Reform Act in the legislative his-
tory of this bill. That restatement was nec-
essary to the legislative history of this bill be-
cause the liability and pleading standards from
the 1995 Reform Act will apply to the class ac-
tions that are covered by S. 1260. The White
House wrote to Senators D’AMATO, GRAMM,
and DODD on April 28, 1998 that the Adminis-
tration would support enactment of S. 1260
only ‘‘so long as amendments designed to ad-
dress the SEC’s concern are added to the leg-
islation and the appropriate legislative history
and floor statements of legislative intent are
included in the legislative record,’’ noting that

‘‘it is particularly important to the President
that you be clear that the federal law to be ap-
plied includes recklessness as a basis for
pleading and liability in securities fraud class
actions.’’ Only after the Managers clarified that
the 1995 Reform Act had not altered the sub-
stantive liability standards that allow investors
to recover for reckless misconduct and that
the Reform Act had adopted the Second Cir-
cuit pleading standard did the SEC agree to
support enactment of S. 1260. The SEC’s let-
ter of October 9, 1998 to Senators D’AMATO
and SARBANES states:

We support this bill based on important as-
surances in the Statement of Managers that
investors will be protected. . . . The strong
statement in the Statement of Mangers that
neither this bill nor the Reform Act was in-
tended to alter existing liability standards
under the Securities Exchange Act of 1934
will provide important assurances for inves-
tors that the uniform national standards cre-
ated by this bill continue to allow them to
recover losses caused by reckless mis-
conduct. The additional statement clarifying
that the uniform pleading requirement in
the Reform Act is the standard applied by
the Second Circuit Court of Appeals will
likewise benefit investors by helping to end
confusion in the courts about the proper in-
terpretation of that Act. Together, these
statements will operate to assure that inves-
tors’ rights will not be compromised in the
pursuit of uniformity.

The Second Circuit standard allows plaintiffs
to allege facts showing either (a) the defend-
ant had a motive and opportunity to engage in
the fraud, or (b) the defendant acted either
recklessly or knowingly. Dissenters argue that
Congress meant to eliminate allegations of
motive, opportunity and recklessness. This is
flat wrong. It is simply not logical or believable
to argue that we adopted a pleading standard
‘‘based upon’’ the Second Circuit standard, but
yet rejected allegations of motive, opportunity,
and recklessness—core elements of that
standard. Allegations of recklessness or mo-
tive and opportunity continue to suffice as a
basis to plead fraud. This is necessary and
appropriate in the public interest, for the pro-
tection of investors and the maintenance of
fair and honest securities markets.
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Mr. WOLF. Mr. Speaker, I rise today to

bring to the attention of the House an impor-
tant development in the safety of our nation’s
highways: transferring the Office of Motor Car-
riers (OMC) from the Federal Highway Admin-
istration (FHWA) to the National Highway Traf-
fic Safety Administration (NHTSA).

Mr. Speaker, as the members of the body
know, the Office of Motor Carriers monitors an
important component of our country’s econ-
omy: the trucking industry. Not only does
OMC monitor and enforce compliance with
rules, regulations, and laws, it is expected to
improve the safety of trucks that share the
road with passenger vehicles.

After learning alarming statistics about truck
safety violations and truck accident rates, the
House transportation appropriations sub-
committee included a provision in the FY 1999
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